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Durational residency requirements that penalize travel or interstate migration inherently infringe on the 
right to travel. 


A state, outside certain ill-defined circumstances, cannot classify its citizens by the length of their residence in 


the state without violating their right to travel! and may not create classifications which, by imposing burdens 
or restrictions on newer residents which do not apply to all residents, deter or penalize the migration of persons 


who exercise their right to travel to the state.” States may violate the constitutional right to travel if they condition 
eligibility for public benefits? or public employment’ or political rights such as voter eligibility or candidacy for 


public office® ona person's term of residency. However, the relevant distinction when evaluating a claim asserting 
a violation of the fundamental right to travel is between long-term and short-term residents, not current residents 
and prospective residents; the right to travel simply is not implicated when there is no discrimination based on 


the duration of one's residency.’ In other words, a residency requirement providing that an individual must live 
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within a given political entity to receive a benefit, without regard to the length of time he or she has lived there, 


does not infringe the right to interstate travel. 


Not all durational residency requirements trigger heightened scrutiny of the right to travel.” Durational residency 
requirements that act as penalties on travel or interstate migration! inherently infringe on the exercise of the right 
to travel. !! However, such requirements are not per se unconstitutional despite the fact that they always burden to 


some extent the exercise of the right to travel. 12 For instance, the imposition on a welfare applicant of a reasonable 
waiting period and a residency requirement, the duration of which is dictated only by the nature of the case and 


the difficulty of investigation, does not place a penalty on the right to travel, 13 and states may properly condition 


nonessential benefits and rights, such as lower college tuition, on a term of residency. 14 Permissible justifications 
for discrimination between residents and nonresidents are inapplicable to a nonresident's exercise of the right to 


move into another state and become a resident of that state. E 


The determination of whether a residency requirement infringes the right to travel does not depend on what benefits 
other states choose to provide, !6 and the fact that a citizen may lose a monetary benefit upon migration from a 


state which provides the benefit does not mean that the right to travel has been infringed. 1” 


A state may have a constitutionally sound durational residency requirement for dissolution of marriage. 18 A 
statutory requirement that an alien who marries a United States citizen while he or she is subject to deportation 


proceedings live outside the United States for two years after the marriage does not violate the citizen spouse's 


right of residence. 13 


Durational residency requirements which are justified solely on the basis of budgetary or record-keeping 


considerations may be struck down as penalizing the exercise of the fundamental right to travel? as the 
conservation of public funds is not a sufficient state interest to sustain a durational residence requirement which, 


in effect, penalizes the exercise of the right to freely migrate and settle in another state.?! 
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